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Abstract

Brazil is unlikely to meet millennium goals of sanitation access. In 2012, 45.4% of the
households had access to sanitation, with significant regional inequality in coverage. Courts
and public law litigation could be useful to reduce the sanitation deficit, given a unique
institution of the Brazilian legal system, the Public Prosecutors Office, which has the goal of
protecting public interest. Boolean analysis was applied to assess if court orders (2003-2013)
were issued in areas with the highest deficit of sanitation, and thus possibly contributing to

reduce local inequalities in access.

Results showed a disconnect between litigation and demand for sanitation, and indicated that
areas that were better off in various social and economic indicators were the ones receiving
attention, contributing to further exacerbate regional inequalities. The paper suggests

reflections on how public interest litigation could target the most in need.

Introduction

“Sanitation is a cornerstone of public health” said the World Health Organization
(WHO) Director-General Dr. Margaret Chan. Access to proper sanitation improves human
health and well-being and contributes to reductions in the burden of diseases such as diarrhea,
cholera, schistosomiasis, and trachoma, especially among children (Fewtrell et al. 2005;
Montgomery and Elimelech 2007). Combined, proper access to water, sanitation and hygiene
could prevent at least 9.1% of the global disease burden and 6.3% of all deaths (Priiss-Ustiin
et al. 2008). There is international consensus that promoting equitable access to basic
sanitation services would reduce child mortality, improve owverall health and education
outcomes, reduce poverty, and contribute to sustainable development (United Nations 2005).

Moreover, access to both water and sanitation was explicitly recognized as a human right by
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the United Nations in 2010 (United Nations 2010). Yet, access to sanitation is inequitably
distributed and an estimated 2.5 billion people worldwide lack access to basic sanitation

(Lancet 2014).

The Millennium Development Goal (MDG) 7, target C, set the aim to halve the
proportion of people without sustainable access to safe drinking water and basic sanitation by
2015 (United Nations 2005). However, in 2010 UNICEF stated that, although significant
progress had been made, evidence suggested that achievements had often not reached those
who were mostly in need (UNICEF 2010). As of May 2014, the world has met the access to
safe drinking-water target, albeit with uneven progress across regions and socioeconomic
groups. The target to improve access to basic sanitation, however, was not met: in 2012 about
2.5 billion had no access to improved sanitation (with 40% of those still practicing open
defecation), and access in urban areas is deteriorating due to rapid and precarious urban

expansion (WHO 2014).

In Brazil, target C of MDG 7 is not likely to be met with regards to sanitation, despite
increases in the percentage of people with access to an improved sanitation facility: 53% in
1990 and 77% in 2012 (Neri and Osodrio 2014). In 2012, 45.4% of the households in the
country had access to sanitation services, and the cost to achieve complete coverage of access
was estimated at 7.4% of the national GDP (Trata Brasil 2014). These increases had
important environmental and health impacts (Lancet 2014; Barreto et al. 2007), but access to
sanitation in Brazil shows marked regional and socioeconomic inequalities, with the northern
portion of the country and poor people lacking the proper facilities, mirroring inequalities
observed in other social and health-related indicators (Mejia et al. 2003; Saiani and Junior
2010). Regionally, in 2010 the deficit in sanitation services for the North and Northeast
regions was, respectively, 86.0% and 66.0%, while in the Southeast region the deficit was

18.9% (Saiani and Galvdo 2011). Disparities between urban and rural areas also exist. In
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2013, 67.1% of the urban households in Brazil had access to sanitation; in rural areas the
coverage was only 4.6%. Further, 90.8% of urban households in the Southeast region had
access to sanitation, against only 18.2% in the North region; rural households in those regions

had coverage of 13.7% and 0.6%, respectively.

According to the 2010 Population Census, only 28.5% of Brazilian municipalities had
sewage treatment systems, and sewage collection systems were available in only 55.2% of
municipalities (IBGE 2011). Brazilian Law qualifies sanitation as a public service since the
1970’s and the 1988 Constitution described it as a mandatory service to be provided by the
local government. However, more than 30 years after legal provisions were enacted,
expenditure on sanitation makes up a consistently low percentage of GDP, ranging from
0.13% in 1996 to 0.09% in 2005, and the percentage of the total federal expenses applied to

sanitation investments varied from 0.31% in 1994 to 0.15% in 2005 (RIPSA 2008).

Economic development per se will not overcome the sanitation deficit nor increase
access in the most needed areas; in fact, it can make the deficit and the inequality even worse
(Saiani et al. 2013). Judicial intervention through public law litigation could be a mechanism
to reduce the deficit. In Brazil, the legal framework in place does not allow home owners to
ask for sanitation services in Courts, but it does allow Public Lawyers, Environmental
Agencies, and Public Prosecutors to do so. The Public Prosecutors Office, an institution
unique to the Brazilian legal system, has the main goal of protecting the public interest (e.g.,
criminal prosecution, environment and other diffuse and collective interests, rights of
Indigenous populations, and human rights related to issues such as health, education, and
housing), mostly through litigation (Brasil 1988). Public Prosecutors are functionally
independent, and thus it is common that they file lawsuits against the government, despite
being a public institution. While not all municipalities have a Public Prosecutor’s Office

(about half of the municipalities have an office), each branch acts on a set number of
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municipalities in order to provide full geographical coverage. No standard operational

protocol exists regarding how prosecutors should prioritize actions they pursue.

Previous research has shown that from January 2003 to March 2013, at least 258 court
orders were issued addressing sanitation rights, and 85% of those were filed by Public
Prosecutors. These court orders referred to lawsuits filed from 1990 to 2012. The requests
may encompass different provisions, such as the expansion of the sewage collection systems
for a neighborhood, or the construction of a sewage treatment plant for public buildings or for
awhole city, among others. Courts have granted 77% of these requests, and only 4% of those
have been fully implemented (meaning that the sanitation construction has been finalized).
The other 23% of the requests were initially not granted but plaintiffs can file an appeal.
Thus, although shy in numbers, slowly and clumsily, enforcement is taking place (Barcellos

2014).

In 2010, Brazil had 5,565 municipalities and in 71% of them less than half of the
households had access to improved sanitation (IBGE 2011). Considering the very smalll
number of court orders (only 258) addressing the issue, one could question if the Courts are
effectively improving the sanitation conditions of those most in need. When and where
judicial interventions occurred and whom they benefited depend mostly on the public law
litigator’s priorities.

This paper addresses those issues and evaluates if there is a direct connection between
sanitation needs and litigation in Brazil. We assembled data from Population Censuses
regarding access to improved sanitation by municipality, in order to identify areas most in
need for services, and to assess the extent to which court orders were issued in those areas.
All information was geocoded in order to assess the existence of regional differences. Our
results showed that based on the court orders that were issued (positive or negative) probably

no lawsuits were filed in municipalities with the largest sanitation gap, highlighting a rarely
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discussed subject: the priority targets elected by public law litigators and how they decide
over them. This is particularly important to Public Prosecutors in Brazil, as they are public
officials, publicly funded to promote human rights, and thus should follow an informed and
accountable process of setting priorities. Our analysis points out to the need of establishing
protocols for priority setting, and of increasing the visibility of the Public Prosecutor’s role to

the population as a way to empower communities.

Methods

Data sources

Data utilized in this analysis were obtained from multiple sources, and were aggregated
at the municipal level — until 2010 there were 5,565 municipalities distributed across 26 states
and one federal district (Brasilia, the capital), and 5 regions. Data on court orders issued from
January 2003 to March 2013 and the respective year when the lawsuits were filed were
extracted from the website of each State and Federal Court of Appeals, with the exception of
two states that did not have online data for the period analyzed. In the cases when the date of
filing the lawsuit was not available, it was estimated that filing took place 18 months prior to
the time when the first Court order was issued. Since there is no database that records all
lawsuits that have been filled, court orders were used as a proxy for the existence of lawsuits.
From the websites of the State and Federal Public Prosecutor’s Offices we obtained
information on the location of branches by municipality in order to appraise if the lack of an

office could be a barrier for increasing the visibility of those areas most in need for sanitation.

Information on the percentage of households with access to sewage collection, and on
total population was obtained from the 1991, 2000 and 2010 Population Censuses. We

included the three censuses to cover the estimated time period when the lawsuits were filed.
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From the Brazilian Superior Electoral Court we assembled information on the political party
governing the municipality, state, and the country, in an attempt to evaluate if municipalities
whose mayor was affiliated to the same political party of state governor could facilitate
sanitation rights litigation. Municipal gross domestic product per capita (GDP per capita) was
obtained from the Brazilian Institute of Applied Economic Research (IPEA), and is an
indicator of municipality’s wealth. We also obtained data on the municipal Human
Development Index (HDI), extracted from the Human Development Atlas (UNDP et al.
2013), as a proxy for the municipality’s standard of living. Although the Multidimensional
Poverty Index (MPI) would be a better index for that purpose (Akire and Santos. 2010), it

was not available at the municipal level for Brazil.

A map of Brazilian municipalities was created using files downloaded from the IBGE

website (http://downloads.ibge.gov.br/downloads geociencias.htm). All spatial information

was projected using WGS 1984 UTM Zone 22S, which is the central longitude Universal
Transverse Mercator band in Brazil. Map design and management was conducted in ArcGIS

10.2 (ESRI; Redlands, CA).

Analytical approach

We began by measuring non-spatial descriptive statistics for all variables. In order to
appraise inequality in the access to improved sanitation we calculated the concentration index
(Wagstaff 2000; Wagstaff et al. 1991), considering the municipality as the unit of analysis,
the municipal Gross Domestic Product (GDP) as an income-related indicator, and the number
of households with access to improved sanitation as the health variable. The concentration
index ranges from -1 to 1, with a value of -1 indicating that access to sanitation is
concentrated amongst poor micro-regions (or those with the lowest GDP), and a value of 1

indicating that access to sanitation is concentrated amongst rich micro-regions (or those with
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the highest GDP). All calculations were performed in Excel (Microsoft, Seattle, WA, USA),

and STATA v.11 (Stata Corp., College Station, TX, USA).

Spatial variation in the proportion of households with access to improved sanitation by
municipality (as recorded by Population Censuses) was assessed through the use of the
Gi*(d) local indicator of spatial association (Getis and Ord 1996). Considering the varying
size of the municipalities in Brazil, a first-order queen neighborhood definition was utilized
and therefore only municipalities sharing borders were considered neighbors. All results were
corrected for multiple and dependent tests utilizing the false discovery rate control procedure
(Castro and Singer 2006). Data management was done in Stata 11 (Stata Corp.; College

Station, TX, USA), and spatial analyses were conducted in GeoDA (Anselin et al. 2006).

Boolean analysis was applied in order to identify overlap (or the lack of thereof) between
the 258 court orders and the municipalities that tested significant for clusters of high or low
proportion of households with access to improved sanitation. Additional variables described
above were utilized to summarize the overall profile of municipalities targeted and not

targeted with court orders, in light of levels of access to sanitation.

Results

Based on Census data, the percentage of municipalities with no access to improved
sanitation was 58.5% in 1991, 19.3% in 2000, and 7.4% in 2010. The median municipal
percentage of households with access to improved sanitation was 0%, 5.9%, and 16.4% in
1991, 2000, and 2010, respectively. Access to sanitation presented inequalities both between
and within regions; better access to sanitation was observed in the Southeast region, while the
worst coverage was in the North (Table 1). This regional pattern is also clear in Figure 1.

Significant clusters of high access to improved sanitation were concentrated in the southern
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portion of the country (with some municipalities consistently showing significant high access
to sanitation over all the three census years analyzed), while significant clusters of low access
were observed in municipalities located in the northern part, a pattern that reflects historical
regional inequalities in Brazil: the South and Southeast regions regularly have better
outcomes, the North and Northeast regions often lag behind (Hoffmann 2000; Medici and
Agune 1994; Rocha 1998). Indeed, the concentration index was 0.8958 (standard error (SE) =
0.0087) in 1991, 0.8681 (SE=0.0086) in 2000, and 0.8509 (SE=0.0084) in 2010, indicating
that: (i) there was a large concentration of access to sanitation in municipalities with better
GDP; and (ii) the improvements in the provision of sanitation during the past three decades,
albeit with positive impacts in people’s health, had a marginal contribution to reduce

inequalities in access.

Figure 1 also shows the municipalities where court orders were issued and highlights
three important issues. First, municipalities that have a historical pattern of low access to
improved sanitation were not targeted by public law litigations. Second, and in contrast,
municipalities with much better access to sanitation (and higher GDP and HDI) had lawsuits
filed for the purpose of enforcing sanitation rights. Third, the distribution of lawsuits
reinforces the pattern of regional inequality in Brazil: the South and Southeast regions have
more representation, while the North and Northeast regions remain neglected (despite being

those most in need).

The 258 court orders issued between 2003 and 2013, covered 180 unique municipalities
(143 municipalities had one single court order issued, 22 had 2, 9 had 3, 2 had 5, and 4
municipalities had 6 or more), and 35% were issued a negative decision, currently under
appeal. Roughly a quarter of the court orders in each region were issued a negative decision,

with the exception of the Northeast region (17%) and the South (27%). Of note is the fact that
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no municipality that tested for a significant cluster of low access to sanitation, and for which

a lawsuit was filed to claim sanitation rights, was issued a negative decision.

Regionally, of the total court orders 43.4% were issued in the Southeast region and only
7.6% in the North, a disparity if one considers where the lack of sanitation facilities (and thus
the demand for legal action) is, as shown in Table 1 and Figure 1. In addition, 69.8% and
73.6% were issued in municipalities with GDP per capita above the municipal GDP state and
national averages, respectively. Considering the significant clusters of access to improved
sanitation, about one third of the court orders were issued in municipalities that significantly
tested for a cluster of high access to sanitation, while only 8 court orders were issued in
municipalities identified as clusters of low access to sanitation (thus, the majority of court
orders were issued in municipalities not significant for clustering). Regarding the presence of
a branch of the Public Prosecutor’s Office, only 10.5% of the court orders benefited
municipalities that did not have an office. Considering the HDI, 48.5% of the court orders
benefited municipalities with an index below the national HDI. Taken together, these
indicators expose a conflict between public law litigation and reduction of the inequality gap

in access to sanitation facilities.

With respect to political representation, no evidence was observed regarding a possible
coalition of municipal, state, and national representatives from the same political party that
could eventually influence the Public Prosecutors’ decisions. Of the 258 lawsuits filed from
1990 to 2012, 79% were observed in municipalities where the mayor and the governor had
different political party affiliations, and 92% in municipalities in which the parties of mayors,

governors, and the president of the nation were different.
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Discussion

This paper assessed if sanitation court orders issued from 2003 to 2013 (corresponding to
sanitation lawsuits filed from 1990 to 2012), were targeted to municipalities most in need of
services. Results showed a disconnect between litigation and demand for sanitation, and
indicated that municipalities that were better off in various social and economic indicators
were the ones receiving attention, which contributes to further exacerbate regional

inequalities.

Our findings raise prioritization issues. One could argue that the presupposition that
Public Prosecutors should prioritize the most in need of sanitation services is not sound
enough because the lawsuits that were filed did address real needs of the municipalities, even
if not benefiting those most in need. However, three questions regarding inequality need to be
brought to discussion. First, Brazilian Law has set a goal of inequality reduction; not only
income inequality, but also in access to basic rights (both aspects being connected). Thus, one
would expect that Public Prosecutors should guide their actions to these provisions (Brasil
1988). International organizations have also been concerned that public policies engaged in
the promotion of human rights should prioritize the poor (Mestrum and Ozden 2012).
Second, a human rights approach for sanitation rights suggests that a lexical order must be
observed in the initiatives, so that every person should have access to basic services before
some groups receive enhanced services (United Nations 1966). Third, without a targeted
initiative to prioritize their needs, the most marginalized are likely to be the last to benefit
from any public policy, as suggested by the inverse equity hypothesis (Victora et al. 2000).
Some of the results on the progress of countries towards achieving the MDGs corroborate

this hypothesis (Human Rights Watch 2012).
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Regarding priority setting criteria, Public Prosecutors Offices are internally organized in
teams who concentrate in topics (e.g., criminal prosecution, human rights, and environment).
but there is no internal proceeding or general criteria on how to decide what their priorities
should be. Public Prosecutors report that they usually act after receiving complaints from
society. But there is no public information of all the complaints received, who presented
them, which ones have triggered initiatives and why. In addition, even if poor communities
lacking basic sanitation services could have correct information about the role of Public
Prosecutors and the means to self-organize and bring their complaints, they may be too
distant from the nearer Public Prosecutor, and the municipality where they live may lack a
branch of the Public Prosecutor’s Office, as our results indicated. In other words, the
complaint-reacting criteria will probably concentrate the Public Prosecutors activity in other
groups” interests, not in those of the most in need, as has been reported to happen with Courts

(Chieffi and Barata 2009; Silva and Terrazas 2011; Ferraz 2009; Ferraz and Vieira 2009).

Moreover, it is expected that Public Prosecutors visit all municipalities covered by the
Public Prosecutor’s Office where they work in order to identify issues that could benefit the
community through litigation. However, the diversity of topics which the office oversees —
criminal prosecution, children’s rights, elderly rights, Indigenous rights, human rights in
general, environmental, etc. —could result in passive actions. Without a standard protocol on
priority setting, prosecutors are probably only able to respond to demands that are brought to
their attention by individuals or community groups. This possibility, coupled with the fact
that those most in need may not be empowered to claim for their rights (and may live in
municipalities without a Public Prosecutor’s Office) would contribute to the reduced number

of lawsuits in the most underserved areas.

Through cooperation with institutions that produce and/or have access to information

(e.g., universities, non-governmental organizations, and public agencies), Public Prosecutors
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could be better informed regarding local needs, and thus better equipped to set priorities. For
example, data used in this paper were collected by Brazilian public agencies and are freely
available to anyone through institutional websites. Of note, however, is that a positive court
order does not mean that access to sanitation will be available promptly to communities. The
implementation of this kind of court order takes time, and it can take up to 20 years
depending on the complexity of the project (Brasil 2012), requiring active monitoring effort

from Public Prosecutors.

The data about court orders in Brazil have some limitations. First, two states did not have
online records for the 10 year period analyzed, and did not allow access to paper records. Yet,
it is unlikely that the profile of sanitation lawsuits from these states would be different than
the one here presented (based on the remaining 24 states and the Federal District). Second,
the search could not capture information about other activities Public Prosecutors could be
carrying out to advance access to sanitation, apart from filing lawsuits (e.g., negotiations with
public officials). Also, it was not possible to track lawsuits still awaiting a decision, but
plaintiffs usually ask for preliminary injunctions, so it only takes some months, after the

lawsuit is filed, for a positive or negative decision to be issued.

Conclusions

Although judicial intervention can be an important path to trigger debate over public
health policies, this paper has shown that efforts of Brazilian Public Prosecutors to seek the
promotion of sanitation rights are mostly concentrated in areas with already higher access to
sanitation. Albeit with positive impacts, these actions fail to target those most in need and
thus do not contribute to reduce the sanitation gap in areas with less coverage. These results

suggest the need for an open debate regarding two important issues: (i) the possibility of
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establishing priority setting guidelines for Public Prosecutors, and (i) the need to create
effective mechanisms that allow Public Prosecutors to reach out (on a regular basis) to

communities they serve.
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Table 1 — Access to improved sanitation and selected indicators by region, Brazil

% households with
access to improved

Lawsuits with Court
Orders issued in 2003-

Region Year sanitation HDI _ 2013 _
*) (max, min) Denied
Median (max,min) Approved (under
appeal)
1991 0 (33.29,0) (0.562, 0.138) 2 0
North 2000 0.16 (41.12,0) (0.654, 0.222) 11 5
2010 0.53 (45.43,0) (0.788, 0.418) 0
1991 0 (72.24,0) (0.576, 0.120) 0
Northeast 2000 1.43 (86.57,0)  (0.694, 0.208) 25 4
2010 6.56 (91.80,0) (0.788, 0.443) 17 5
1991 0 (73.65,0) (0.616, 0.183) 0
Center-West 2000 0.64 (87.36,0) (0.725, 0.373) 2
2010 1.33 (91.09,0) (0.824, 0.526) 2 1
1991 43.68 (95.76,0) (0.697,0.174) 16 3
Southeast 2000 60.78 (99.26,0)  (0.820, 0.336) 56 15
2010 70.25 (99.76,0)  (0.862, 0.529) 14 8
1991 0 (70.97,0) (0.681, 0.208) 1
South 2000 2.32 (83.37,0) (0.777,0.377) 41 12
2010 4.42 (92.59,0) (0.847, 0.546) 1 4

(*) Access to sanitation and HDI were calculated for the year indicated in the column, which
refers to the year when the Population Census was conducted. Frequency of lawsuits was

computed for time periods (1991-1999, 2000-2009, and 2010-2012).
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Figure 1 — Clustering pattern of access to improved sanitation and court orders issued

by municipality
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